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LEGISLATIVE NOTES AND REVIEWS 

EDITED BY W. P. DODD 

Legislative Reference Bureau, Springfield, Illinois 

Absent-voting Laws, 1917. Beginning with the Vermont law of 
1896, twenty-four states, comprising not far from one-half the popula- 
tion of continental United States, now have legislation in force which 
permits duly qualified electors to vote at general or primary elections, 
or both, outside of the election precinct in which they reside. 

There are two main classes of absent-voting laws; those which 
expressly apply to persons engaged in the military service of the state 
or nation; and those which are designed primarily for the benefit of 
civilians, although most of them are not in terms expressly restricted 
to that class of voters. Only the Oklahoma law of 1916 and the laws 
enacted in 1917 which come in the last division will be considered here. 

Although differing in details, these laws in their general features 
follow more or less closely two general types, namely, the Kansas and 
the North Dakota types. 1 There are now ten states with laws similar 
to the Kansas act of 1911 2 and fourteen states with laws resembling the 
North Dakota act of 1913. 3 

All of the thirteen laws now under consideration, 4 with three excep- 

1 For summaries of absent-voting legislation enacted before 1917, see American 
Political Science Review, vm, 442, (1914), x, 114, (1916), xi, 116, 320, (1917); 
National Municipal Review, in, 733, (1914); Case and Comment, xxm, 358, (1916). 

2 Colorado, Kansas, Missouri, New Mexico, Nebraska, Oklahoma, Oregon, 
Vermont, Washington, Wyoming. 

3 Illinois, Indiana, Iowa, Michigan, Minnesota, Montana, North Carolina, 
North Dakota, Ohio, South Dakota, Tennessee, Texas, Virginia, Wisconsin. 

4 Laws of Illinois, 50th General Assembly, (1917), pp. 434 ff. Laws of the State 
of Indiana, 70th Regular Session, (1917), pp. 317 ff. General Election Laws of 
Minnesota, (1917), pp. 137 ff. Laws of Montana, 15th Regular Session, (1917), 
pp. 352 ff. Public Laws of North Carolina, (1917), pp. 78 ff. New Mexico Session 
Laws, of 1917, pp. 956 ff . Primary and General Election Laws of the State of Okla- 
homa, (1917), pp. 16ff. Election Laws of the State of Ohio, (1917), pp. 132ff. Laws 
of South Dakota, (1917), pp. 317 ff. General Laws of Texas, S5th Legislature, 
(1917), pp. 62 ff. Session of Laws of the State of Washington, 15th Session, (1917), 
pp. 712 ff . Wisconsin Session Laws, (1917) , pp. 956 ff . Digest of the Election Laws 
of Tennessee, (1918) , ch. 8. 
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tions — New Mexico, Oklahoma and Washington, which follow the 
Kansas model — conform more or less closely to the North Dakota type. 
The laws of Illinois, Indiana, New Mexico, North Carolina, Oklahoma, 
Ohio, Tennessee and Texas, are entirely new enactments; while those 
of Minnesota, Montana, South Dakota, Washington and Wisconsin 
amend legislation originally passed in 1913 or 1915. Two of the first 
group, the Texas and Indiana laws, were passed as "emergency 
measures." 

The laws of Illinois, Indiana, and Minnesota are skillfully drawn and 
show some advance over previous legislation, especially in safeguarding 
the privilege of absent-voting. In most respects these three laws are 
entitled to rank as the best examples of absent-voting legislation thus 
far enacted. At the other extreme stands the Texas statute, deserv- 
ing a place among the foremost examples of crudely drawn legislation, 
both in form and content. The North Carolina statute is the briefest 
of all, with the exception of the Vermont law of 1896. It is so very 
brief as apparently to leave much to be [desired in respect to preventing 
abuses and fraudulent practices in connection with absent-voting. 

All of the statutes of course confine the privilege of absent-voting 
to duly qualified electors who have previously conformed to prelim- 
inary registration requirements where they exist. Seven states — 
Illinois, Indiana, Montana, North Carolina, Oklahoma, Texas and 
Washington — require the voter to be absent from his home county; 
while in five states — Minnesota, New Mexico, Ohio, South Dakota and 
Wisconsin — it is sufficient for the voter to be absent from his home 
precinct; and in Tennessee he may be absent either from the city or 
county where he is registered. New Mexico and Washington add the 
requirement that the absent voter must be more than 15 and 25 miles, 
respectively, distant from his precinct. 

Indiana and Wisconsin have the distinction of being the first states 
to undertake to do justice to the voter who is detained at home by sick- 
ness or physical disability. These states now permit such persons to 
vote in absentia if they are unable to appear at the polling place in their 
precinct. The Indiana law also extends the privilege of absent-voting 
to persons in quarantine. Usually the absence must be due to the 
nature of the voter's business or duties or some unavoidable cause, 
although some states make no discrimination respecting the causes of 
absenteeism. 

With respect to the elections in which absent-voting is permissible, 
eight states — Illinois, Indiana, Montana, North Carolina, Ohio, South 
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Dakota, Tennessee and Wisconsin — extend it to primaries as well as to 
all general and local elections; but Minnesota expressly excludes pri- 
mary elections. The Washington law applies to the election of national 
and state officers and to the primaries for the nomination of candi- 
dates for such offices. The opening sections of the loosely drawn 
Texas law make it apply to "elections" without qualification; but in 
the penal clause at the end of the act there is a proviso that "this act 
shall apply to any and all primary elections only." 

In the Illinois and New Mexico laws the absent voter is expressly 
permitted also to vote upon constitutional amendments or questions of 
public policy submitted to the voters at any election. In Minnesota 
he may vote on questions submitted at "any county option election;" 
and in Tennessee he may vote "at any election — for any purpose." 
None of the other laws contains any express statement on this point, 
although the right to vote on referenda seems in most laws to be taken 
for granted in the provisions relating to the counting of the ballots 
cast in absentia. 

The preliminary steps which the absent voter must take in order to 
secure a ballot vary somewhat from state to state. The Washington 
law permits the absent voter to present himself at any polling place 
within the state while the polls are open on election day. Upon the 
production of a certificate of his qualifications from the registration 
officer of his home precinct and signed by the voter, he makes oath 
to an affidavit stating his right to vote and that this "election is common 
in its main features" to both his home precinct and this precinct; that 
he has had no opportunity to vote at home, that he will be unable to reach 
home that day; that he will lose his vote by reason of his absence unless 
permitted to vote in this precinct; and that he has not voted and will 
not vote elsewhere at this election. The voter is then given "an official 
ballot taken from the highest numbers," which he takes into a voting 
booth and marks the same as any resident voter may, "except that 
he shall vote only for federal, United States senatorial and congressional, 
state and legislative officers, and for which he might vote in his home 
precinct, or for the nomination thereof, and for this purpose he may 
write in the names of any candidate or candidates under the proper 
headings. . . ." The ballot is then sealed and returned to the 
voter's home county, where it is not opened and counted until the 
canvassing board meets for the official canvass of ballots cast in the 
regular way. In order to be counted the ballot must have been re- 
ceived by the county auditor within six days from the date of the 
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election or primary. The provisions of the New Mexico and Oklahoma 
laws are not essentially different from the foregoing. 

All the other laws of 1917 are of the North Dakota type and provide 
some means whereby the voter who expects to be absent from his home 
precinct or county may obtain a ballot in advance of the day of election 
and have it counted by the polling officers in his home precinct on 
election day along with ballots cast in the usual way. 

In only three states, Illinois, Minnesota and Tennessee, are elec- 
tion officials required to furnish the voters with a circular of instruc- 
tions how to obtain and cast a valid absent voter's ballot, a provision 
which deserves universal adoption. 

Application for a ballot may be made either by mail or in person, 
except in Texas where the voter must apply in person not more than 
ten nor less than three days before the election. If made by mail, 
the application must be made not more than thirty days nor less than 
seven days before the election in Minnesota; not more than thirty 
nor less than three days before in Ohio; not more than fifteen nor less 
than three days before in Illinois; not more than twenty nor less than 
three days in Wisconsin; within thirty days preceding the election in 
Montana; not more than thirty nor less than two days before in Indiana; 
in South Dakota at any time after the delivery of the ballots to the 
officers charged with their distribution to the precincts; while in North 
Carolina no time is specified. In Tennessee the application must be 
in writing, and made not less than ten nor more than thirty days 
before the election, when the applicant is within the confines of the 
United States; if outside, then not less than thirty nor more than 
ninety days. 

If the application is made in person, it must be made not less than one 
day before election in Wisconsin; and not more than ten days nor less 
than one "secular day" before election in Indiana; and not more than 
ten nor less than three secular days before in Illinois. In other states 
apparently the same time limit applies to personal applications as to 
those by mail. The Montana and Indiana laws expressly declare that 
no elector shall be entitled to receive an absent voter's ballot on election 
day. 

The application is always made to the official or board charged with 
the preparation or distribution of the ballots to precinct polling places, 
the county clerk, county auditor, clerk of the circuit court of the county 
(Indiana) ; or, in the case of local elections usually to the city or town 
clerk or board of election commissioners. 
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A formal application blank is provided, and a small fee sufficient to 
cover the postage charges and a part of any extra expense connected 
with the absent-voting system is exacted of the applicant in Minnesota, 
Montana and North Carolina. The Ohio law, on the other hand, ex- 
pressly states that no fee other than postage charges shall be required. 
If the application is for a primary ballot, the voter is required in Illi- 
nois and Indiana to state the name of the party to which he belongs; 
and in the latter state he is required to swear that "at the last general 
election he voted for a majority of the candidates of such party." In 
Texas, at the time of his personal application, the voter must present 
his tax receipt or evidence of tax exemption. In South Dakota the 
applicant is required to sign duplicate identification slips, one of which 
is given to the applicant to be returned with his ballot, the other being 
sent to the superintendent of the election board in his home precinct 
for purposes of comparison when the ballot and the first slip are returned 
for checking and counting. In Illinois, Indiana and Wisconsin the voter 
has to swear that he will return the ballot on or before the day of election. 

When the voter applies for a ballot, every state, except North Carolina 
and Tennessee, requires a sworn statement setting forth the voter's 
residence and right to vote. In Illinois, Indiana and Wisconsin the 
nature of the voter's business and the reason for his absence must also 
be stated. This affidavit is signed by the applicant himself, except 
in Montana where the affidavit is made by two voters who know the 
applicant to be a resident of the precinct. In North Carolina the 
applicant merely signs a certificate as to his own qualifications; and in 
Tennessee the official to whom the application is made must satisfy 
himself that the applicant is entitled to vote. In the case of sick or 
disabled voters in Wisconsin, "a certificate of a duly licensed physician 
as to such sickness or disability" must be attached to the application, a 
wise precaution which is omitted from the otherwise carefully drawn 
Indiana law. 

The application blank with the accompanying affidavit or certificate 
(in Texas, the tax receipt or evidence of exemption) is preserved by the 
issuing official until the ballot has been marked by the voter and 
returned to him in a sealed envelope. The application and unopened 
ballot envelope are then sent by mail, or delivered by the official, in 
person or by his duly deputized agent, to the election officials in the 
voter's home precinct. 

Having complied with all the formalities connected with the applica- 
tion, the voter becomes entitled to receive an official absent voter' s 
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ballot. The North Dakota requirement that this ballot shall be on 
tinted paper, which makes identification possible wherever there is 
only one such ballot in a precinct, has not seemed to commend itself 
to the legislators of any other state. The Indiana law expressly states 
that these ballots shall be "of the regular official ballots to be used at 
such election," and again, that "absent voter's ballots shall be in all 
respects like other ballots." Montana has a similar provision, and this 
seems to be the implication of the laws in the other states under con- 
sideration. In Minnesota and South Dakota the ballot may be sent to 
any address which the voter designates in his application. In Indiana, 
before mailing or delivering the ballot to the voter, the clerk issuing it is 
required to affix his official seal and place his signature on the back 
and near the lower left hand corner, leaving sufficient space on the 
margin for the initials of the poll clerks. In Montana the numbered 
stub must not be detached from the ballot until it is about to be placed 
in the ballot box. 

Along with the ballots the official charged with their distribution is 
required in all these laws to provide two envelopes, one usually called 
the ballot envelope and the other the carrier envelope. The ballot 
envelope has printed on its face the name, title and address of the official 
to whom the ballot is to be returned after it has been marked by the 
voter. On the back of this ballot envelope there is generally printed 
an affidavit corresponding very closely to the affidavit or certificate 
filed in connection with the voter's application for a ballot. Under- 
neath this affidavit is printed the jurat or certificate of the magistrate 
before whom the affidavit is executed and the ballot is marked. 

Having received his ballot and envelopes from the county clerk of 
his home county, the Texas voter is required to mark his ballot "then 
and there" in the presence of that official. In Illinois, Indiana and 
Montana the ballot may apparently be marked at any time before 
election day; but in South Dakota it may not be marked more than five 
days before the election. In Minnesota the marking may be done any 
time after receipt of the ballot, but so as to arrive at the home voting 
place on or before election day; otherwise it will not be counted. 

As regards the place where the absent voter may cast his ballot, the 
laws of Illinois, Indiana, North Carolina and South Dakota specify no 
place outside the home county or precinct, and apparently the ballot 
might legally be counted if marked in some other state. The Texas 
provision mentioned above apparently restricts the place of marking 
to the office of the county clerk of the voter's home county. Thus far, 
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only Tennessee has followed the example of Virginia (1916) and author- 
ized absent-voting in practically any part of the world, although 
Montana and Minnesota are nearly as generous. Minnesota now 
permits absent-voting "at any place within the territorial jurisdiction 
of the United States, exclusive of Alaska and the so-called island pos- 
sessions of the United States;" while Montana authorizes it "at any 
place in the State of Montana or in any State or Territory of the United 
States." Montana and Indiana also permit expectant absentees to 
mark their ballots before they leave their home county. 

The official before whom the voter may mark his ballot and sub- 
scribe to the affidavit on the ballot envelope is usually any officer author- 
ized by law to administer oaths and having an official seal. Most laws 
are silent upon the point whether this official must be one residing within 
the voter's state; but nothing in the context of most of these laws 
appears to prevent marking the ballot outside the voter's own state, 
and the Ohio and Montana laws, expressly authorize such extra-state 
voting. In the Montana law, if the ballot is marked outside of the state, 
it must be done before any officer authorized by the law of Montana to 
take the acknowledgment of instruments outside of that state. In 
Texas the marking must be done in the presence of the county clerk of 
the voter's county; and, under the Minnesota law, before any county, 
village or city officer having an official seal; or, if outside the state, be- 
fore any United States postmaster or assistant postmaster, in which 
case the postmaster's signature must be authenticated by the cancella- 
tion stamp of his office. It is expressly stated in the Minnesota law 
that postmasters are not bound to act in the foregoing capacity, but 
that if they do so act, they do so only as a favor. Under the Tennessee 
law, if a civilian voter is outside the limits of the United States, the 
marking must be done before an American consul, or his assistant; if 
the voter is in the army or navy, the marking must be done before 
his commanding officer, or some other officer duly delegated by him. 

To this officer, whoever he happens to be, the voter is in each in- 
stance required to exhibit his absent voter's ballot unmarked, and then 
in the presence of the officer and of no other person, and in Texas 
"without assistance or suggestions from any other person," he marks 
the ballot, but so that the officer may not see or know for whom he 
votes. The Tennessee law makes this secrecy optional with the voter. 
He then folds the ballot so as to conceal the marks, places it folded 
in the ballot envelope which he seals, and signs the affidavit or cer- 
tificate printed on the back of the ballot envelope. The officer, or 



258 THE AMERICAN POLITICAL SCIENCE REVIEW 

"attesting witness" as he is called in the Minnesota law, is then required 
in each instance to sign the certificate or jurat printed just below 
the voter's certificate or affidavit. The officer must certify that all the 
formalities set forth in the law, so far as they relate to marking the 
ballot, have been properly complied with. In addition to the more or 
less complete enumeration of these requirements, the Illinois, Indiana 
and Montana laws require the further statement by the officer that the 
voter was not solicited or advised by him to vote for or against any 
candidate or measure. The certificate of the attesting witness in 
Minnesota is more elaborate than in most states, and concludes with 
the statement that the return envelope "was sealed in my presence and 
after being sealed was deposited in my presence in the United States 
post office at . . . without being opened." Under the Tennessee 
law the certificate must include a statement of the color of the voter, 
his height, age, color of hair and eyes, and estimated weight. 

The next step in the process of absent-voting has to do with the 
transmission of the ballot, after it has been duly marked, to the voter's 
home precinct for counting on election day along with the ballots cast 
in the customary manner. Where the ballot has been marked in the 
presence of some officer other than the one issuing the ballot to the 
voter, the laws, with one exception (Minnesota), require that the 
ballot, properly sealed and attested, shall be returned to the issuing 
officer by mail; or if more convenient, in person, in Indiana and Wis- 
consin. It is then placed, unopened, with the application and affidavit, 
or tax certificate (Texas), in an outer or carrier envelope addressed to 
the election officers in the voter's home precinct, and plainly labeled 
as containing an absent voter's ballot which is not to be opened except 
at the time prescribed by law. If the issuing officer receives the absent 
voter's ballot before the regular ballots have been sent out to the polling 
places, he merely encloses the ballot and application papers along with 
them; if received after such delivery, the ballot and application papers 
may be sent by mail to the precinct officials, or they may be delivered 
in person by the officer or by his duly deputized agent (Illinois, Indiana, 
Wisconsin). The Minnesota law provides that the marked and sealed 
ballot shall be sent by the voter himself directly to the precinct officials, 
and seems to imply that when received at the voter's home post office 
before the day of election, these ballots are to be retained there in the 
custody of the postal officials until their delivery to the precinct officials 
on the day of election, although the law is not entirely clear upon this 
point. Under those circumstances, the application papers have to be 
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transmitted to the precinct officials apart from the ballots. In order to 
facilitate the delivery of the ballots arriving through the mails, the 
Minnesota law makes it the duty of the city clerk of every city having 
more than two voting precincts to furnish the postmaster at least two 
days before the day of elections a certified tabulated list of the polling 
places in each district in the city, giving location by street and number. 

In Texas the county clerk is required to forward the absent voter's 
ballots to the precincts on the second day prior to election. In Illinois 
they must reach the issuing officer "in sufficient time to be delivered 
. . . to the proper polling place before the closing of the polls on the 
day of election," and a similar provision is found in Indiana. In 
Minnesota apparently only the ballots which are delivered to the 
precinct officials by the post office employees on the day of election are 
to be counted. The Illinois law is the only one to make any pro- 
vision for ballots received too late to be counted : the hour of receipt is 
to be endorsed on the envelope which, with its contents unopened, 
is to be kept as long as the law requires the keeping of ballots used at the 
election, and then is to be destroyed along with them. 

The rules governing the acceptance, rejection and counting of bal- 
lots are in the main substantially those appearing in the North Dakota 
law of 1913, previously described in these pages, with a few noteworthy 
variations. In Ohio, for example, the ballot envelopes are to be opened 
"as soon as the polls open on the morning of election day." In Illinois 
and Tennessee the opening is not to take place until after the closing of 
the polls, and a similar rule is found in Minnesota. In Texas the ballot 
envelopes are to be opened between 2 and 3 p.m. of the day of election, 
after a public announcement by the presiding election judge that the 
ballot of an absent voter, naming him in each case, is proposed to be 
cast, at which time the vote may be challenged. In Indiana and Minne- 
sota the poll clerks are required to initial the absent voter's ballot in the 
same manner as other ballots before depositing them in the ballot box. 
In Montana before the ballot may be deposited in the box, the number 
of the stub attached to the ballot must be noted and the stub detached. 
If the stub is found already detached when the envelope is opened, 
the ballot must be rejected. In North Carolina the ballots sent by mail 
are to be opened at 3 p.m. on the day of election. In Indiana, Montana 
and Wisconsin, the ballot envelopes may be opened at any time between 
the opening and the closing of the polls, and this is the provision most 
commonly found in such laws. 

All but three of the states (South Dakota, Tennessee and Montana) 
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make provision for challenging an absent voter's right to have his 
ballot counted. In Indiana the challengers at the polls must be notified 
before any such ballot is deposited in the box in order to give opportu- 
nity for a challenge. In Illinois, if the challenge is sustained, a notice 
must be sent by mail by the election judges to the absent voter's place 
of residence. Challenges are to be heard and decided by the regular 
polling officers exactly as if the voter had attempted to vote in person, 
except in New Mexico and Washington, where the challenge is made 
before, and heard and determined by, the county board of canvassers. 

In case an absent voter dies after having marked and mailed his 
ballot and the fact of his death — "before the opening of the polls," 
in Illinois — is proved to the satisfaction of the polling officers before 
the ballot has been deposited in the ballot box, the ballot must be re- 
jected in Illinois, Indiana and Wisconsin; but if the fact of death has 
not become known or has not been established, the counting of such a 
ballot will not be sufficient to invalidate the election. The other laws 
contain no provision on this point. 

The Minnesota law expressly states that no person who has voted by 
mail shall be permitted thereafter to vote in person at the same election. 
Indiana and Montana, on the other hand, make provision for the possible 
return of the voter to his precinct in time to cast his vote in person. 
Indiana permits the absent voter who returns to his precinct to vote 
in person although a ballot may have been sent or delivered to him, 
provided he returns the ballot or has not availed himself of the privileges 
of an absent voter. If he has marked and sent in an absent voter's 
ballot which has been marked by the polling officials "rejected as de- 
fective," he may appear in person and have "the same right to vote 
as any other voter voting in person." Furthermore, if an absentee has 
marked his ballot under this law and afterwards returns to his precinct 
before his ballot has been deposited in the box, he may, if he so desires, 
have his ballot envelope opened in his presence and the ballot deposited 
in the box. Or he may ask for a new ballot, in which case the ballot 
envelope shall not be opened, but is to be preserved with the defective 
ballots with the endorsement, "unopened because voter appeared and 
voted in person." A provision similar to this last is also found in the 
Montana law, but this law goes further and makes it the duty of a 
returning voter to go to his polling place and present himself to the 
judges of election there; and if he willfully neglects so to do, he is to be 
deemed guilty of a misdemeanor and punished by fine or imprisonment 
or both. 
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Appropriate penalties for infractions of the absent-voting law, for 
false swearing and other fraudulent practices appear in most of these 
laws. Both Indiana and Illinois make punishable by fine or imprison- 
ment willful neglect or refusal to cast or return an absent voter's ballot; 
and Montana makes punishable any offense committed outside of the 
state which would have been punishable as a violation of the act if 
committed within the state. 

In conclusion, one feature of the Ohio law, believed to be unique, 
deserves mention. Special provision is made for taking the votes of 
students attending colleges, universities or other institutions of learn- 
ing which are located in some county other than that which constitutes 
the student's legal residence. In the county where the institution is 
located the student is not permitted to vote in person, "unless he shall 
have the intention of continuing to reside in such county . . . 
when he shall have ceased to attend such institution." Whenever 
there are voters at such institutions who desire to vote at any election 
at which they are eligible to vote in their home precinct, the president 
of the institution, or "any three such persons who are desirous to so 
vote," may in writing request the board of deputy state supervisors of 
elections of the county in which the institution is located to cause some 
officer or member of that board to visit the institution on a day fixed 
by the board, not more than twenty nor less than five days before the 
election. On that day the official designated shall "attend at the 
institution in a room to be furnished by the president," and during 
stated hours he is to administer oaths, certify to affidavits and "receive 
and receipt for any absent voter's ballots . . . from any persons 
in attendance at such institution who may be desirous of availing 
themselves of the provisions of this act." 

P. Orman Ray. 
Northwestern University. 

Reform of Legislative Procedure in Nebraska. The initiative of 
the reform came from the Nebraska legislative reference bureau. 
The leader and champion of the reform was Representative J. N. Nor- 
ton of Polk County. 

Nebraska was afflicted with a costly, antiquated and stupid legis- 
lative procedure, inherited through fifty years of spoils politics and 
fetiched tradition. Bills were enrolled and engrossed with pen and 
ink, committee meetings transacted important business at midnight 
hours, bills were introduced in a multitude of illegal and ungrammatical 



